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Statement of Issues for Review 

1 . |)ul the jury cowhide with reason that the defendant 
Notuinar was negligent T 
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Statement of the Case 

Plaintiff agrees with the Statement hy Defendant and 
Third Party Plaintiff-Appellant of the nature of the case, 
the course of proceedings, and its disposition in the 
Court helow except where—in the penultimate paragraph 
(P. .'1. ap])ellant's brief)—Judge Sard’s decision on the 
post-trial motions is paraphrased. Judge Ward’s deci¬ 
sion speaks for itself (4. r )7a-4nOa).„ 

No issue is raised on this appeal concerning the amount 
of damages awarded to plaintiff. $42,000.00. 


Statement of Facts 

Plaintiff, Joaquin) Coneeicao, sustained injuries on No¬ 
vember a. 1!*70 while working for third party defendant. 
International Terminal Operating Company Inc., as a 
longshoreman. The accident took olace about 10:00 A.M. 
in the morning. He was working aboard the vessel, SS 
MosQVKino, wned and operated by defendant-appellant, 
Xetumar. Tin* vessel was docked at the south side of 
Pier 30, Hast ltiver. and the longshoremen were loading 
cargo of long steel pipes on deck, in the vicinity of num¬ 
ber one hatch (A20-27). 'The pijies were large, 30 feet 
long and weighing 1>(Mi pounds according to plaintiff 
(A27), and defendant’s Tort Captain described them as 
being 40 feet long, IS. inches in diameter, and weighing 
in excess of 1 ton each (Al^O). 

The pipes were brought aboard the vessel from a light¬ 
er offshore by means of ship’s winches, two pipes in a 
draft, using bridles with hooks for each end of each pi]>e 
(A27-29). They were being loaded on the inshore deck 
at number one hatch, into a “crate" (pipe bed) which 
had been built and completed before the day of the acci- 



dent by marine carpenters employed by defendant, Now 
.Jersey Export Marine Carpenters, Inc. (A20. A31, AOS). 

Plaintiff was working at the forward end of number 
one hatch and his job was unhooking the drafts. After 
the last draft for the inshore side was landed and the 
falls were slack, lie stepped from the hatch (A43, A04- 
!»b) on to the pile of pipe to reach for the hook (A30, 31, 
131). Fie unhooked the first pipe and the pipes had al¬ 
ready been unhooked at the after end by another long¬ 
shoreman. William Ilrooks (A30, A133, Alo.i-l.tO). Plain- 
tiff testified concerning the accident (A30-31): 

. . they land the pipes and I tried to reach, un¬ 
hook the pipes. 1 take one hook, one T tried to 
reach and the next one the pipes move, and T got 
crushed on my foot, leg. and then I don’t know 
much what goes on becaus • I pull the foot out and 
scream.” 

• • • 

"... 1 climb on the pipes, put my left foot in be¬ 
tween and I tried to reach my end. And then one 
of the 2 x 4's or 4 x 4's broke up. The pipes moved 
and I got crushed.” 

Plaintiff did not recall the height of the loaded pipe on 
deck at the time of the accident and the last draft was 
landed more or loss in the center of the stow (A")3. .'>7). 
Plaintiff further testified that at no time that morning 
did any of the pijies being landed in the pipe bed strike 
any of the uprights, (A71), and this was confirmed by 
the testimony of the hatch boss, James Ratliff (A^O, 
100 ). 

Hatch boss Ratliff was also standing on top of the 
hatch when the accident took place and attributed the ac¬ 
cident to the weight of tile pipes pressing down and out 
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on tin- uprights in the pipe bed, which broke. causing the 
forward end of tlio pipes to roll and spread out over onto 
plaintiff’s log and foot (A7fi, 7S 1)3). The deck house 
aft of number one liateh prevented the alter part ol the 
pipes from rolling and spreading (A79). 

The deposition of Netumar’s Port Captain, Richard 
A. Piper, was read at trial. 11 is duties included coordi¬ 
nating the stowage of all vessels with traffic and hook¬ 
ings, ordering labor, and general supervision of the op¬ 
erations of defendant's vessel on the Past Coast (A1 < 2). 
It was his job to lay out the stowage of all outbound car¬ 
go and to sujierviso the loading in conjunction with the 
Mastei and Chief Officer of the vessel. They would ap¬ 
prove the stowage as proposed by the Port Captain, as 
would the Stevedore. The Master and Chief Officer would 
participate in the general loading operation (A173). The 
Port Captain's job related to the entire flow of cargo at 
the outports and at New York, coordinating the loading 
and the unloading in conjunction with the ship's officers 
(A177>). Piper recalled the loading of pipe cargo at Num¬ 
ber one hatch and that it was stowed in constructed pi|x* 
beds, made by New Jersey Export Marine Carpenters 
(A179, 1 Si_lS2). There was substantial divergence in the 
testimony of Port Captain Piper and the carpenter fore¬ 
man over who told who what about the cargo to lie loaded 
and the pipe bods to be built. Piper testified that he told 
tin* foreman, William Montella, that he had so many 
pieces of pi]>e destined for Rio, that had to be stowed on 
deck because of their size ami that Montella should build 
sufficient bedding to carry the cargo safely (A 1^2). lie 
further sai<! Montella would then determine the size of 
each bed and the locations available to place the cargo, 
and that three pipe bods. two at number one hatch, and a 
third at number two hatch were built (A1 U 4). 1 he build¬ 

ing of three beds would be the decision of the carpenter 




foreman according to Piper, since Piper gave him tlie full 
hookings of the vessel aiul left it up to the carpenter the 
nmnher of areas lie would require in order to stow it 
safely (A185-186). 

William Montella testified that when Mr. Piper or¬ 
dered tie* pipe beds, lie did not tell Montella how much 
pipe had to he loaded, the size of the pipe, nor its ton¬ 
nage (Alb' 1 '), and Montella was not shown a copy of the 
stowage plan tA2.‘>4). Montella testified (A1G9-170): 

“Q. All Mr. Piper told you was to build two pipe 
beds! 

A. Correct. 

Q. You made no inquiry on this occasion of Mr. 
Piper as to how much pipe was supposed to go in¬ 
to those beds? 

A. Mr. Piper lays out the sl ip, tells me what he 
wants. If I told him. Mr. Piper how much pipe do 
you have, what is the width, what is the tonnage, he 
would tell me, ‘Cet the hell out of here.’” 

The cargo plan (P-4, document Xo. <0, A1<7) called 
for port and starboard deck stowage in pipe beds (A181). 
and showed 72 pieces on the cargo plan r number two 
hatch, but Montella testified to buildini only two pipe 
beds at number one hatch. 

Pi|H-r would instruct Montella how many men to brine 
to the vessel (A202), what to bring in, what not to bring 
in. how much to spend, and was always cheeking the bills 
so that money would not be wasted (A23G). 

When Montella arrived at \he scene following the ac- 
eident lie observed the pipe and that it was loaded very 
high, much higher than the uprights which were standing 
up (A27)7-258). Piper’s testimony was at variance with 
this (AoOS) and the hatch boss Ratliff stated his opinion 
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it would bo bad practice to load higher than the uprights 
(A114-115, 118). 

After the accident, Montella bad the pipe bed repaired 
by nailing ir another upright (A207). and loading of the 
])i)>es continued by stowing them across die top of the 
hatch until they were the same height a those* in the crib 
(A1 .'13, 134, 137, 107) and pipe was all over the top of 
the vessel at number one* hatch (A1GS). 

Expert testimony was offeree! by both the* defendant. 
New Jerse*y Export Marine Carpenters (A2GS) anel third 
party defendant, T.T.O. tin 1 stevedores (A337. 371, 374. 
3 ^4) to the effe*e-t that it was the obligation of the ship’s 
e>fTice*rs or repre*se*ntatives te> ove*rse*e the construction of 
the* pipe be*ds made by the* carpe*nters. anel to inspect 
them for suitability upon completion of the construction. 
Net proof was e»fTe*r<*el at trial of any inspection, or ac¬ 
ceptance* of the* pipe* beds by or on behalf of the* defe*nd- 
ant, Xetumar. 


POINT I 

There wa.*; ample evidence presented in the trial 
to permit the jury to conclude with reason that the 
defendant shipowner was negligent. 

The* issue* of the* sufliciency of the* evidence* te» require 
that tlu* case* be* submitted te> tlie* jury is governed by t 

Ee*ele*ral law. Chicago, llock l.-iand and Pacific liailwai/ 

Co. v. limn II. 4H1 F. 2«1 732. 734 ((’. A. 10, 1MC.8), cf. 

Simlrr v. Connor, 372 V. S. 221. S3 S. Ct. 000, 0 L. Ed. 

2 el 001 (1003). 'I’lie* Ke*ele*ra! standard may be* found in 
the* following excerpt from the* opinion in Lanndir v. 

A 'urn, 327 I . S. 043, 033, 00 S. Ct. e40, 744. 00 L. E< 1. 

010 (1040): 
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. . Whenever facts are in dispute or the evi¬ 
dence is such that fair-minded men may draw dif¬ 
ferent inferences, a measure ot speculation ami 
conjecture is required on the part ot those whose 
duty it is to settle the dispute by choosing what 
seems to them t<> 1 »<• the most reasonable inleienee. 
(Inlv when there i> a complete absence ot probative 
facts to support the conclusion reached does a re¬ 
versible error appear ..." * 

In Lchrrchf v. Urthhlirin Sh i I (or/)., 4*'_’ F. 2d aSa 
(C. A. 2d. 1 !MJS), the Court stated at page aSH: 

h is hornbook law that when a motion is 
made to set aside the verdict, the trial court, as 
well as the appellate courts, must view the evi¬ 
dence iu the light most favond ■ to the non-moving 
party, and must give that part, ‘the benefit ot all 
inferences which the evidence fairly supports even 
though contrary inferences might reasonably be 
drawn.’ Continental Ore Co. v. Union Carbide - 
Carbon Corp.. 37*» C. S. 0!H>. (K«, 82 S. Ct. 1404, 
141 ip. 8 L. Kd. 2d 777 (1002)." 

The corollac\ to this proposition was stated by the 
court immediately preceding tne abo\e-quoted excel pt. 

“Kipudh unconvincing is Kethlehems claim that 
there was insufficient evidence to support a jury 
verdict in favor of the plaintiff. Only when there 
is no ‘evidence of substance* upon which reason¬ 
able men could reach the result rep ented by the 
verdict is the trial judge empowered to set aside 
the Verdict and enter judgment "i.o.v. for the mov¬ 
ing party. Kinder v. Commercial travelers Mutual 
Accident Association, Ido F. 2d S!»0 (2d Cir. 1040) 
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Tlit* court in this trial gave the case to the .jury under 
a general charge on the law and the standards to he ap¬ 
plied by the jury in determining the facts, together with 
special interrogatories on the various issues. The stand¬ 
ard of review of such a verdict where it is claimed there 
is error in the result has been state'd liv the Supreme 
Court in Atlantic ami Half Etcrcdores, Inc. v. Eller man 
Lines, (1IK52) 3<»!* l\ S. 353, 3f»4, 82 S. ft. 7SO, 7SI1, 7 
L. Kd. 2il 70S (rehearing denied, 10(12, 3(10 1'. S. SS2, 
82 S. Ct. 1137, S L. Kd. 2d 2S4): 

“Where there is a view of the case that makes 
the jury's answer to special interrogatories con¬ 
sistent, they must he resolved that way. For a 
search for one possible view of the case which will 
make the jury’s finding inconsistent results in a 
collision with the Seventh Amendment." 

In that case, longshoreman Leighton Heard was in¬ 
jured in the course of discharge of hales of burlap. \\ bile 
being lifted, two bands around a bah* broke causing the 
bah* to fall on Heard. The jury found the vessel un¬ 
seaworthy and the shipowner negligent, and further an¬ 
swered that the fault did not arise from any failure on 
the part of the stevedore to perform under its contract. 
The Court of Appeals agreed with the finding of negli¬ 
gence against the shipowner but reversed as a matter 
of law the finding in favor of the stevedore. The steve¬ 
dore petitioned for certiorari and the Supreme Court 
held that neither the Court of Appeals, nor the trial 
court or the Supreme Court itself could redetermine facts 
found by the jury, citing the Seventh Amendment. The 
court stated the issue of the liability of the stevedore 
was not limited to one specific aspect by the charge to 
the jury, but included " the totalit/i of the circumstances" 
(82 S. Ct. 785). 
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In applying these standards to the farts in the infant 
cnsr, it is to lx- seen that tin* jury could have concluded 
with reason that <h*!Vu.lant. Nctumar, faded to provide 
provide plaintiff with a reasonably sale p'aee to wor \ 

There was no substantial issue made in the trial con¬ 
cerning the faet of plaintiff’s accident and injury. he 
main dispute was among the eo-delendauts and tin Hi 
partv defendant over the responsibility lor the giving 
way of the wooden pipe be.l upright or uprights and the 

shifting of the pipe cargo. 

There was proof rereived l»v way of testimony from 
William Montella that when lie saw the stow alter u 
accident, the pipes were higher than the uprights (A aS), 
and .lames Head testified alter the accident the long¬ 
shoremen resumed loading across the top ot the ba 
( \1TM:U) Montella testified that all lie was instinct 
„ ;io in effee, was -build pipe Ih- 1>" <AHiS>. -lames 
Katliff testified that the job of the longshoremen was to 
loud cargo where they were told to (ASl). ro„. this tes¬ 
timony ‘he jury eould have concluded with reason that 
the shipowner was negligent in ordering no much pipe 
jo he loaded at that location. This would be consistent 
with the finding of the jury that the vessel was seaworthy 
nI „l that the carpenter performed its function ... a work¬ 
manlike wav. It is also consistent with the finding that 
stevedore breach. <1 its warranty ot workmanlike per¬ 
formance-in participating in the loading of too much 
a , the location—and that the hipownc , <ondu<t 
las sufficient to preclude indcmnity-becausc it ordered 
too much pip** to be stowed in the first place. 

The cargo plan called for por‘ and starboard deck stow- 
jn • ,H.ls (AM) but Head testified it was also 
Stowed .J the hatch. William Moutdla also testified hat 
his firm oi.lv constructed two pip.* beds and not thru. 
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from which tlm jury could conclude that the ship required 
the 41 pieces on the cargo plan for numlwr one hatch, and 
the pieces on the cargo plan for numher two hatch all 
were to he stowe<l at number one hatch overloading that 
area. The only liability exhibit that the jury asked for 
was the cargo plan (Tr. p. <i(>7). Defendant argues that 
there was no evidence of notice to the defendant which 
would support a finding of negligence, relying on Ilicc v. 
Atlantic, Gulf <(’• Pacific Co. (4^4 F.2d 131S (C.A. 2d 
1973)). This argument fails and the theory is inappro¬ 
priate where there was sufficient evidence trom which the 
jury could have concluded the shipowner coat' <I the un¬ 
same place to work by ordering too much pipe to 1 m* 
stowed in the fir.-t place*. The jury could further conclude 
that this fault was compounded by the lack oi proof from 
the shipowner concerning its acceptance or non-acceptance 
of the completed pipe bed. It was made clear that th<* 
vessel through its p;er superintendent, captain and chief 
officer retained general supervision of the cat go operation, 
from which the jury could conclude that responsible vessel 
personnel were present and saw the overloading, or were 
not present and in attendance when they should have been. 

The court is referred to 1 an Horn v. Gulf Atlantic 
7 ouiufi Cor\)., 38S F.2d f»34» (CA 4th IMS), and particu¬ 
larly page fi38: 

“On the basis of Kcnnarcc and llulccki, wo hold 
that federal maritime law, which of course governs 
this tort action that arose on navigable waters, re¬ 
quires that a shipowner who delivers his vessel to 
drydoek exercise due care under all the circum¬ 
stances to provide a reasonably sate place to work 
for those who foreseeahly will come aboard to serv¬ 
ice the vessel. See Olali v. The S.S. Juladurga, 343 
F.2d 47*7 (4th Cir. lMMo): see also Norris. The Law 
of Maritime Personal Injuries, ' 38 (1!>59). 



I 
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Gatco’s contention that this rule does not apply in 
the present case heeuuse it no longer had control 
over the vessel is specious. \\ hih* it is true that 
(iateo hail surrendered control of the harp* before 
the time of the injury, that fact is not decisive of 
the issue l>efore us because it did ha\e control *it 
the crucial time—the creation of the dangerous con¬ 
dition. (Iateo knew in advance of delivery that 
Colonna’s employees would be coming aboard the 
Bimbo to pump its holds and should have foreseen 
that a slippery surface might prove hazardous to 
these persons. It was at or before delivery that 
Gatco had the duty of either having the deck 
cleaned or at least warning Colonna's employees. In 
the absence of any steps to avert harm, a cause of 
action for negligence arises." 

There was testimony from more than one witness that 
as a matter of procedure, the constructed pipe beds should 
be inspected and accepted on behalf of the ship, but there 
was no proof that they were in this instance. If the jury 
concluded there was inspection and accept mice by the ves- 
sel, then the jury could posit knowledge of the vessel of 
the insufficiency of the cribs for the amount o, pipe: ami 
if the jury concluded there was no inspection and accept¬ 
ance. then the vessel failed to determine what it could and 
should have known: i.e., that the beds were insufficient, 
f T.O.'s expert William Wheeler testified concerning the 
transmission of the weight force of the pipes lateral!) on 
the uprights, which would 1 m- a matter within the common 
experience of jurors in any event. 

Hi f’ooprr v. I) S A/S Progress. 1S8 F. Supp. - r »7S (I).C. 
l’a., 19G0) plaintiff was injured when a payloader he was 
operating in a sugar discharge turned over on its side. 
The jury found specifically that the payloader was not 





unseaworthy, and that tin* vessel was not unseaworth\ 
by reason of any list. The jury did answer “yes to a fur¬ 
ther interrogatory (No. 3), which asked "was any unsea- 
worthiness ... or negligence ... a substantial 1 actor . . . 
The Court in denying the shipowner's motion to set aside 
the verdict stated at page 5S6: 

“Furthermore, there was testimony concerning the 
presence of these rock-like or hard lumps or sugar 
during the trial which was not objected to by coun¬ 
sel for defendants. One thi > testnnoni / became 
evidence in the case, there was implied consent to 
tni the issues raised h>i such evidence and the// are 
to he treat'd as if raised in tin jdeadings ('set first 
sentence of l'.llA'iv.P. 1 -5 (a)). 

The jury may well have found that, although the 
pavloader was a seaworthy device to use in unload¬ 
ing bulk sugar with some hard lumps in it, the ship 
failed to exericse reasonable care in not removing, 
bv other means, prior to operation of the pavloader, 
the many such hard and large lumps which they 
found were in this hold from 1:30 to 3:30 in the 
very cold weather on the early morning of January 
17, 1957. 

For these reasons, the foregoing Motions will be 
denied.” (emphasis added) 

Defendant attempts to argue that -ince no unseawor¬ 
thiness wa- found, it could not be held in neglignece, re¬ 
iving on Spano v. Koniuldifln llottcrdumsch IJopd, 4<2 
F. I’d 33. This proposition must fall in the face of Atlan¬ 
tic (1 ulf Stevedores Inc. v. Kllertnan lanes, supra. In 
Spano, the court only remarked, parenthetically, “It is 
hard to imagine, especial!}/ on the facts of this case, how 
an owner could be negligent it the ship was not unsea¬ 
worthy . . .” (footnote 1. p. 35; emphasis added). 





T 


13 

The conflicts in the testimony are for the jury to re¬ 
solve in arriving at its ultimate conclusion, and in tliis 
case the evidence supports the conclusion that the defend¬ 
ant shipowner failed in its obligation to furnish a safe 
place to work. The law says that this duty cannot be del¬ 
egated because no one can exempt himself from his own 
negligence. The vessel owner creates and instigates the 
cargo carriage operation and only incidentally delegates 
certain functions to, in this instance, the carpenter and 
stevedore. It still must perform its functions in the over¬ 
all o i'M i rati on with reasonable care and avoid the creation 
or existence of unsafe conditions. 


CONCLUSION 

The jury verdict was proper in law and fact, and the 
apjieal from the verdict should be dismissed, with costs. 

• • • 
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Cross-Appeal by Plaintiff 

Plaintiff filed Notice of Protective C'ross-Apjteal 
(A4M-470) from those ] tortious of the judgment tiled 
ami entered on the jury's verdict on special interroga¬ 
tories in which .judgment was entered in favor of de¬ 
fendant-appellant Netuniar on the cause of action for 
unseaworthiness, and in which judgment was entered in 
favor of defendant-appellee New .Jersey Kxport on the 
causes <if action for negligence and hren<*h of warranty. 

In the event this Court entertains the appeal of the 
defendant Netumar and vacates the judgment in favor of 
the plaintiff, plaintiff respect fully urges the Court should 
also grant a new trial on all issues as to all parties. 

Respectfully submitted, 


(iKOiua: .J. Puffy 
Of Counstl 


Hakki:, (iaiiukh. Dm v & Hakkk 
- lltonii/is for I'laiutiff-Appdlec 
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